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REPORT TO: Mayor and Councillors

FROM: Manager Environmental Services

DATE: 11th October 2016

REPORT REF: MESCONF 2/1016

SUBJECT: Sale of Council Land

1.0 PROPOSAL

District Council of Tumby Bay has been approached with an offer for the
purchase of Lot 443 and 444, the former depot site.

The offer is within the 10% variance of the advertised price however due to the
potential soil contamination and the costs that could be incurred, a Council
decision is required.

Two options have been prepared for Council consideration.

2.0 BACKGROUND DISCUSSION

In February 2014 Council determined to list Allotment 443(CT 5882/151) with a
real estate agent for $150000 and list Allotment 444(CT 5881/510) with a real
estate agent for $120000.

Due to the previous use of the site being for a Council depot Council received
legal advise as to the liability of any potential soil contamination. The advice is
attached in full (Attachment 1). Council listed the allotments for sale without
carrying out any testing as the advice was that Council could impose special
conditions to a sales contract requiring the purchaser to acknowledge that the
Council has not warranted that no contamination exists at the site and they
purchase at their own risk.

3.0 RELEVANCE TO STRATEGIC PLAN AND BUDGET

Strategic Plan

Goal 1 Infrastructure
Maintain, develop and improve Council's infrastructure to
meet current & future needs

Outcome 1.9 Land Development
Strategy 1.9.1 Assist with land development to meet future needs.

Due to previously bringing the value of Lots 443 and 444 in to Council's budget
Council needs to make a net profit of $200,000 to cover that previously
allocated value. Any net profit above $200,000 will be surplus to the current
budget.
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There were no budget allocations for the survey costs of subdividing those
allotments, open space contributions, providing utilities, real estate fees,
conveyancing fees or GST. The net profit will therefore need to take all these
items into account.

In the short term the cost of the soil reports and remediation could be met
through the sale of Lot 92 without impacting on the 2016/2017 budget.

4.0 RISK ASSESSMENT

The risk of not selling is that Council sits for a greater period of time on a block
not attracting rates or development.

Additionally the value of the net profit in today's dollars needs to be compared
with the value of the sale price in the future - reducing at a compounded
inflation rate each year they remain unsold.

Council has a proposed Development Plan Amendment to rezone the Home
Industry Zone to Residential. The allotments cannot be used for residential use
without carrying out soil test requirements as outlined in the Environment
Protection Act (the Act).

The Act provides the legal basis that a change in land use, where such change
results in a more sensitive use of the land, requires assessment with respect to
site contamination. Where the resulting land use would be deemed as being
sensitive (where sensitive is as defined in Section 3(1) of the Act), the Act also
provides the basis for the requirement for a site contamination auditor to
undertake a site contamination audit, culminating in a site contamination audit
report with respect to the independent review and endorsement of the
assessment of site contamination, as undertaken by a site contamination
consultant. Refer attachment 2.

The costs of these reports are ultimately dependant on whether there is any
contamination. Indicative (worst case scenario) pricing for the required reports
are:

Preliminary Site Investigation (PSI) $3950
Detailed Site Investigation (DSI) $30000

• (Dependant on the results of the PSI)
Audit Report $19220

Any resultant remediation costs are unknown.

5.0 DISCUSSION DETAIL

Presented on the attached spreadsheet are the financial implications of the two
options (Attachment 3).

Option 1 is to accept the offer subject to Council carrying out the required soil
contamination reports and any required remediation of the allotments.
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Option 2 is to remove the land from sale and carry out the soil contamination
reports and subdivide the allotments (preliminary plan of division Attachment 4).

6.0 REVIEW PROVISIONS - N/A

7.0 RECOMMENDATION (S)

That Council accept the offer of $245,000 for the purchase of Lot 443 and 444,
subject to Council undertaking soil tests and any required remediation in
accordance with the Environment Protection Act and providing a CWMS
connection.

That Council does not accept the offer of $245,000 for the purchase of Lot 443
and 444.
That Council remove Lot 443 and 444 from sale and undertake soil tests and
any required remediation in accordance with the Environment Protection Act.
That Council proceed to subdivide Lot 443 and 444 in accordance with the
proposed plan of Division.

TRIM: R16/5199 MESCONF1/1016
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Subject: FW: soil contamination [WALL-matters.FID281869]

From: Peter Varacalli [mailto:peter.varacalli@wallmans.com.au]

Sent: Monday, 12 January 2015 11:48 AM
To: Emma McDonald
Cc; James McEwen
Subject: FW: soil contamination [WALL-matters.FID281869]

Hi Emma

I refer to your email to James McEwen below. I am assisting James with this matter.

Regarding your inquiry, the short answer is that if the Council undertakes testing prior to signing the sale contract
and the Council then becomes aware of contamination, then there is a significant possibility that the Council may be
required to remediate the contamination prior to sale. However, the Council is not automatically required to

remediate simply because the Council becomes aware of contamination. Rather, it just means that the EPA may be

in a position to issue a site remediation order requiring that the Council remediate the land.

The answer is a little more complex than that. I set out a more detailed answer dealing with the complexities below.

If Council becomes aware of contamination, the Council only needs to notify the EPA if the contamination is
serious enough to warrant notifying the EPA

First of all, the Council will not need to notify the EPA if Council becomes aware of contamination if there is no
evidence of 'actual or potential harm' to the health and safety of humans, water or the environment resulting from

the contamination.

If there is evidence of such 'actual or potential harm', then the Council is still not required to notify the EPA of the

contamination unless:

1. the contamination affects or threatens water which is either naturally occurring under the ground or is

introduced to an aquifer or other area under the ground. If this is the case, then not only is the Council

required to notify the EPA, but the contractor undertaking the site contamination assessment is also

required to notify the EPA; or

2. the contamination results from the Council carrying out polluting activities that have caused material or

serious environmental harm.

If the Council becomes aware of a type contamination that must be notified to the EPA (as per above), the Council
may or may not be required to remediate the contamination

Once the EPA is notified that contamination exists at the site, the EPA may issue a site remediation order requiring

Council to remediatethe land. If this order is issued prior to the signing of the sale contractor prior to settlement,

then the Council will be required to remediate the land.

However, the EPA has a discretion as to whether it issues a site remediation order to the Council. Simply because

the EPA has been notified does not necessarily mean that the EPA will require that the Council remediate. That said,
if the EPA does decide to issue a site remediation order, then the Council will be required to remediate the land.

In summary, any testing which results in the Council becoming aware of site contamination will expose the

Council to the possibility that the EPA will be notified and that the EPA will require that Council carry out
remediation prior to the signing of the sale contract or settlement.
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That said, even if the Council does not carry out testing prior to the sale, it is critical for the Council to have

,appropriately drafted special conditions to the sale contract.

This is because, the Council will generally be liable to remediate any contamination it has caused at the site even if

the purchaser or the Council only become aware of the contamination after the sale occurs, However, with

appropriate special conditions, the Council can require that the purchaser pay the Council's costs of any remediation

required by the EPA. Further, under the special conditions. Council should require that the purchaser acknowledges

that the Council has not warranted that no contamination exists at the site and they purchase at their own risk.

I hope this answers your query. If you have any further questions, please let me or James know.

Kind regards

Peter Varacalli
Associate
Wallmans Lawyers

Direct Tel (08) 8235 3084
Fax (08) 8232 0926
Peter.Varacalli@wallmans.com.au

Level 5, 400 King William St
Adelaide SA 5000
GPO BOX 1018
Adelaide SA 5001

Connect with me
we;;" .. .car- -•

aw;.'SWITCH
.VAVt:: '',

i7r,'? av:.:
n i 101; '

/ .1A



'MVcic'hw^vd '2.

-\

•';''.•" I-and & Vteer Consu'.tii'.g

20 September 2016

Ms. Emma McDonald

Manager Environmental Services

District Council Tumby Bay

Dear Emma,

RE: Fee Proposal for Site Contamination Audit: Old Council Depot, Tumby Bay, South

Australia

Thank you for your request for a fee proposal to undertake a site contamination audit (by email, dated

19 September 2016) with respect to the Old Council Depot, Tumby Bay, South Australia (the Site). I

present below my fee schedule for your consideration, to undertake such audit as an Environment

Protection Authority accredited Site Contamination Auditor under Division 4 of Part 10A of the

Environment Protection Act 1993 (the EP Act), including the preparation of a Site Contamination Audit

Report and Site Contamination Audit Statement for the Site.

1. BACKGROUND

It is understood that the Site comprises two allotments and has historically comprised the Council Depot.

It is understood that the Site is now to be divested by Council with possible development for residential

purposes. This constitutes a change in land use to a sensitive use as defined in the EP Act and

consequently a site contamination audit is required via the Development Act 1993. Based on discussion

on 19 September 2016 it is understood that no specific development plans are in place. It is understood

that the Site has not been subject to any site contamination investigations to date.

2. METHODOLOGY/ AUDIT TASKS

The role of the Auditor as specified in the SA EPA guidelines for the site contamination audit system

(December 2015) include:

B Review assessments and/or remediation carried out by others;

• Evaluate the adequacy and sufficiency of the available information;

a Seek further information about the condition of the site if necessary;

a Provide an independent opinion on the assessments and/or remediation in respect of known or

suspected site contamination on or below the surface of the site and in the case of this Audit/s

provide a subsequent determination on the suitability of the site for a sensitive use or range of

uses.

a Preparation of a Site Contamination Audit Report and Site Contamination Audit statement.

The following tasks are proposed as part of the site audit process. Note that not all of the tasks may be

required.

Land & Water Consuftiitg
Suite 3, 4-6 Goodwood Road Wayville South Australia 5034 T; +61 8 8271 5255 W: www.lwconsufttng.com.au
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2.1 Auditor Appointment

Following appointment, and as required by Regulation, the SA EPA will be notified within 14 days of

receiving the request identifying the person making the request, the location of the site, and the

proposed completion date of the environmental audit.

2.2 Review Preliminary Site Investigation (PSI)

A detailed review of the appointed consultant's preliminary site investigation will be undertaken with

relevant commentary and feedback provided to the consultant and Council.

2.3 Review the SAQP

I will review the consultants sampling and analytical quality plan (SAQP) for site Investigations.

2.3 Site Inspection

I will undertake a site inspection during the consultants field work to verify observations made by the

consultant. Should any additional limited/targeted sampling be required, I will observe such

undertakings to confirm the adequacy of the field program and will ensure the program includes

appropriate quality assurance and quality control measures.

2.3 Review the Detailed Site Investigation (DSI)

As the appointed auditor, I will undertake a review of the reports/ results obtained from the DSI program

including QA/QC procedures. If additional investigations are required, I will provide timely and clear
guidance/ advice on the investigations required.

I will make an assessment on whether the condition of the Site is suitable for the proposed use of the

Site and whether any clean-up is required, and will make recommendations relating to carrying out the

clean-up.

2.4 Review Site Remediation Plan (SRP)

If required, I will review the SRP to ensure that the objectives of the plan meet the required management

solution (if required) and that the plan contains sufficient measures for the protection of the environment

during any such works, with respect to General Environment Duty as per Section 25 of the EP Act.

2.5 Provide Interim Audit Advice

Following review of the remediation management plan, and on the basis that the plan is relevant as per

Section 2.5, I will provide Interim Audit Advice for the Site, if required.

2.6 Review Remediation Validation Report

Following the completion of remedial works (where required) I will review and provide comment on the

remediation validation report (RVR).

2.6 Prepare Site Contamination Audit Report and Site Contamination Audit Statement

On the completion of the above steps, a Site Contamination Audit Report and Site Contamination Audit

Statement will be prepared for the Site in accordance with the revised (December 2015) guidance which

will:

a Identify the Site;

a Describe the physical setting of the Site;

• Describe the nature and extent of contamination identified at the Site (if any);

Land & Wates- Consaitmg 2
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• Provide an assessment of the environmental works conducted at the Site and the adequacy of

the assessment;

• Provide an assessment of the site remgdiation works undertaken and the adequacy of the

program, if undertaken; and

a Provide an assessment on the compatibility of the proposed use of the site with the

environmental condition of the site and its suitability for the intended use and conditions that

may apply to the development of the Site.

The Site Contamination Audit Report and Site Contamination Audit Statement will contain a signed

statement from myself as the Auditor regarding the suitability of the site for its intended beneficial use

and any conditions that the Auditor may attach to that use.

The Site Contamination Audit Report and Site Contamination Audit Statement will be provided to

yourself as the client, the SA EPA (one copy) and Council as the relevant local government authority.

The preparation of the Site Audit report will be undertaken with reference to the following EPA guidance

documents:

0 EPA (2015). Guidelines for the Site Contamination Audit System, SA EPA December 2015.

a EPA (2009). Site Contamination - Guidelines for the Assessment and Remediation of
Groundwater Contamination, SA EPA February 2009.

a Guidelines for the Assessment and Remediation of Site Contamination (EPA, 2016 - currently

draft but expected to be finalised 1 March 2016).

In addition, reference will be made to the National Environment Protection (Assessment of Site

Contamination) Measure (1999, as amended 2013).

3. OUR AUDIT SERVICE

As is required to be an EPA accredited site contamination auditor, I am fully conversant with all relevant

legislation and technical guidance associated with site assessment and management.

The revised ASC NEPM is the primary technical and professional guidance framework for site

assessment in Australia. The revised ASC NEPM is significantly risk based; this provides for a more

pragmatic risk management solution to site management where required, yet demands fresh thinking

and robust technical knowledge to fully realise the capacity of the framework.

I have significant experience and background in human health risk assessment and this allows me to

think laterally, and around, potential site management hurdles, with the objective being to provide

efficient, sustainable and pragmatic guidance and advice. As a measure of this, I was invited to have

input into the development of the sustainable remediation framework for Australia and New Zealand

(SurfANZ) which promotes sustainable site development and management as opposed to the traditional
•dig and dump' approach to resolving site contamination.

I understand the challenges and constraints of getting a development 'off the ground', not least the time

factor and associated costs of a development stalling in the site assessment phase. When acting in the

consultant role, I also share the common frustration of lapse timelines and delayed communications/

responses from the Auditor.

Land & Water Consulting
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I strongly believe that timely, well structured and pragmatic communication between the Auditor and the

Consultant is key to maintaining project timelines, and consequently, project costs.

Note that as required by regulation I carry all relevant professional indemnity and public liability

insurances specifically covering the audit process.

4. FEE SCHEDULE

My fee to undertake the Site Contamination Audit for the Site is detailed below. Additional works beyond
this cost estimate will be undertaken on a fees and expenses basis.

4.1 Fixed Fee Schedule (Component Billed Upon Completion of Component)

IWork^ Component FeeBasis, t^AU&!excl;
GST

0

1

2

3

4

5

6

7

Establish the auditor's role & confirm auditor guidelines for the project
in accordance with EPA requirements.

Review of a PSI report

Review of a sampling and analytical quality plan (SAQP) for
supplementary investigations including written comments and opinion

Review of a DSI report where intrusive sampling occurs including
written comments and opinion

Review of a remediation management plan including written
comments and opinion

Provision of Interim Audit Advice.

Review of a remediation validation report (a report which documents
that the remediation work was completed in a manner consistent with
the approved remediation management plan) including written
comments and opinion

Prepare Site Audit Report and Statement in accordance with EPA
requirements

Fixed Fee

Fixed Fee

Fixed Fee

Fixed Fee

Fixed Fee

Fixed Fee

Fixed Fee

Fixed Fee

Total Fee (exclusive of GS7)

310

2,250

910

3,000

1,500

1,500

2,800

6,950

$19,220

If additional activities are required outside those specified under the fixed fee component in Table 4.1

above, they will be charged on a time and expenses basis as detailed below, following your written

approval.

Please note that costs related to travel to the Site for site Inspection, any meetings at Site or Tumby Bay

will be charged at time and expense (cost plus 10%). From time to time and as expected by EPA,
specialist team members may be required for advice. The Schedule of rates differs across the specialist

areas required to be retained by an auditor but is listed below as a range. Please note that should a

specialist team member be required this will only occur following consultation with Council.

Time and expenses will be charged at the following unit rates (excl. GST):

• Dr James Fox (Auditor) $ 198/hr

• Spedalist Team Members $ 150 - $300/hr

• Disbursements will be charged at cost +10%.

Land & Water Consuiting 4
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If you have any questions regarding the above information please do not hesitate to call the
undersigned, at your convenience.

James Fox j PrhiClps! ^whwms:
SoMtti Aus^alia EPA Ac.i^tifed Ss,s CeiMmii^Son Audik-s

Lgnsi & Water Gosisuitiiii.-
SuHe 3. 4-Q Goodwooci Road, WAYV1LLE. S.A 5034
P: +61 8 8271 52S5JM; +61 417 58 50 58
E: ifox@lwconsultina.com.au I VAW/,!wci;HiS8!![inn,coiii.si.]

,^.wc. ^i

Attachment A - LWC Standard Terms & Conditions

land & Water Consuiting
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MESCONF 2/1016

Attachment 3
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MESCONF 2/1016 Sale of Council Land

18c/102016 Moved - Lawrie Seconded - Stewart
That Council does not accept the offer of $245,000 for the purchase of Lot
443 and 444. That Council remove Lot 443 and 444 from sale and
undertake soil tests to determine the extent and cost of any required
remediation in accordance with the Environment Protection Act.

CARRIED

///


